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MAY IT PLEASE THIS HONORABLE COURT:


Amici curiae the Louisiana Foundation Against Sexual Assault, Inc., the National Association of Social Workers, the Louisiana chapter of the National Association of Social Workers, the Louisiana chapter of National Organization for Women, and the American Civil Liberties Union Foundation of Louisiana, respectfully submit this brief in support of appellees' contention that recent amendments to TA \c 3 \s " La. R.S. 14:42" \l "La. R.S. 14:42" La. R.S. 14:42, which authorize the death penalty for the rape of a child under twelve years of age, are unconstitutional. 

PRIVATE 

SUMMARY OF THE ARGUMENTtc  \l 1 "
SUMMARY OF THE ARGUMENT"
 
The State of Louisiana certainly has a legitimate interest in prosecuting, punishing and treating child rapists.  But the recent amendments to La. R.S. 14:42 will not serve these objectives.  On the contrary, the amendments will result in fewer cases of child rape being reported.  The vast majority of child rapes are committed by family members or close family friends.  Even prior to passage of the recent amendments to La. R.S. 14:42, many child rape victims and their mothers were loathe to report the crime because of the potential consequences to the offender, the family, and the victim.  Authorizing the death penalty for this crime will only make victims and their mothers even less willing to come forward.  They will simply refuse to report the crime.  As a result, rather than according increased protection to child rape victims, La. R.S. 14:42 will substantially increase the number of children silently suffering sexual abuse.   Because capital punishment will retard, not promote, the goal of affording maximum legal protection and

comfort to child rape victims, this Court should declare La. R.S. 14:42 unconstitutional.


The death penalty for child rape will also greatly intensify the trauma child rape victims experience when they become entangled in the criminal justice system.  For example, the preclusion of a guilty plea will mean that many more child rape victims will be required to take the stand, which studies have demonstrated can cause them serious psychological harm.  The death penalty for child rape will merely revictimize many defenseless and vulnerable child rape victims whose experience of the legal process is already one of fear, dread, and guilt.  Moreover, because the child victim's role as witness will become more important and her trauma intensified, authorization of death as a penalty for child rape will further inhibit the prosecution of this crime.


In addition, the possibility of capital punishment for child rape, without a murder, will give rapists every incentive to kill their victims in order to avoid detection.  The testimony of child rape victims is often the most powerful evidence against defendants.  If a defendant faces a death sentence whether or not he kills his victim, more defendants might decide to do away with that evidence.


Finally, the death penalty for the crime of child rape is a vestige of ancient, patriarchal views of girls as the property of their fathers, and of rape victims as permanently devalued property.  This extreme penalty for this crime must be rejected as both obsolete and demeaning to women and rape victims. 

PRIVATE 

ARGUMENTtc  \l 1 "
ARGUMENT"
THE RECENT AMENDMENTS TO LA. R.S. 14:42 AUTHORIZING CAPITAL PUNISHMENT FOR CHILD RAPE SHOULD BE DECLARED UNCONSTITUTIONAL.


The application of the death penalty to child rapists is unconstitutional because it "`makes no measurable contribution to acceptable goals of punishment and hence is nothing more than the purposeless and needless imposition of pain and suffering.'"  TA \c 1 \s "Penry" \l "Penry v. Lynaugh, 106 L.Ed.2d 256 (1989)" Penry v. Lynaugh, 106 L.Ed.2d 256, 289 (1989), quoting TA \c 1 \s "Coker" \l "Coker v. Georgia, 433 U.S. 584 (1977)" Coker v. Georgia, 433 U.S. 584, 592, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977).  Furthermore, capital punishment for child rapists is unconstitutional because it fails to serve a penal purpose more effectively than a less severe punishment and is degrading to the dignity of both rape victims in particular and women in general.   TA \c 1 \s "Stetson" \l "State v. Stetson, 317 So.2d 172 (La. 1975)"State v. Stetson, 317 So.2d 172, 177 (La. 1975); TA \c 1 \s "Perry" \l "State v. Perry, 610 So.2d 746 (La. 1992)" State v. Perry, 610 So.2d 746, 762 (La. 1992). 

PRIVATE 
a.  Authorization of death as a penalty for child rape will make both child rape victims and their mothers far less likely to report the crime, thereby subjecting many girls to continued sexual abuse by family members and close familytc  \l 2 "a.  Authorization of death as a penalty for child rape will make both child rape victims and their mothers far less likely to report the crime, thereby subjecting many girls to continued sexual abuse by family members and close family"

friends.                                                    

For too many years, child sexual abuse was a "dirty" family secret that almost never came to light and, when it did, mostly resulted in additional harm to the victims.  Thus, the recent national gains in the reporting and prosecution of child sexual abuse are to be applauded.  The amendments to La. R.S. 14:42 represent a grave threat to this trend.  The possibility of a death sentence will create an intolerable dilemma for the many children raped by family members or close family friends -- to report the crime and face the possibility that Daddy or uncle or brother will be put to death, or to continue to endure their pain in silence.  Too many child rape victims already refuse to come forward because of the potential consequences to their assailants, their families and themselves.  The possibility of a death sentence will invariably cause many more to do so.  Similarly, capital punishment for child rape will make it far more difficult for innocent adults (mostly mothers) to report this reprehensible crime.  Too many mothers already turn a blind eye to the horrifying reality of their daughters being raped because of the potential consequences to their husbands, their daughters, and their families.  The possibility that an offending family member could be executed will only result in many more mothers keeping their knowledge to themselves, thereby prolonging the agony of their daughters.


For many years, the crime of the sexual abuse of children was vastly underreported.  See
 (The Free Press 1990)"
 Besharov, D., Recognizing Child Abuse: A Guide for the Concerned at 86 (The Free Press 1990) (hereinafter, "Concerned").  In the 1980s, greater awareness of this crime led to more frequent reporting.  From 1975 to 1986, the number of substantiated cases of sexual abuse of children rose tenfold, from 13,000 in 1975 to over 130,000 in 1986.  Concerned TA \s "Concerned" at 86.


Nevertheless, the crime of the sexual abuse of children remains seriously underreported.  See Parents and the State: Joining Forces to R TA \s "Report Incest"eport Incest and Support its Victims, 28 U. Mich. J. L.R. 713, 715 n.2 (Spr. 1995) (hereinafter, "Report Incest") ("Experts believe that a majority of incest cases go unreported") (citation omitted).
  There are at least two reasons for this underreporting.  As the NIJ has stated, one is that, perhaps with some reason,
 "[t]he child fears s/he will be disbelieved or blamed for the [sexual] assault and almost always is hesitant about reporting."  Id. at 122 (appendix A).  But the primary reason for the underreporting of this crime is that the sexual abuse of female children under age 12 is, to a large extent, a family affair.  See Report Incest TA \s "Report Incest" at 716-6 & n.10 ("experts believe that the `overwhelming majority of sexually abused children are abused at home, usually by their fathers or stepfathers'"), citing
 Custody Disputes: Getting to the Truth of the Matter,

 25 Fam. L.Q 193 (1991)"
 Meredith S. Fahn, Allegations of Child Sexual Abuse in Custody Disputes: Getting to the Truth of the Matter, 25 Fam. L.Q 193, 194 n.5 (1991).  See also Report Incest TA \s "Report Incest" at 717-8 (family members, particularly fathers and stepfathers, commit the vast majority of child sexual abuse).
  As a result, both the victim and the innocent parent are fearful of the emotional, legal and financial consequences of reporting the crime.  According to Besharov, a common dynamic of incestuous families is victims' hesitancy to divulge the sexual abuse because of fears of "dire consequences to themselves, the abuser or the rest of the family should they disclose the abuse."  Concerned TA \s "Concerned" at 94. 


Although it is perhaps counterintuitive, many incest victims continue to be concerned about their assailants and, while they want the abuse to end, they do not want their assailants to suffer.  
 Following Incest Disclosure, 56 Am. J.

 Orthopsychiatry 570 (1986)"
Cynthia A. Solin, Displacement of Affect in Families Following Incest Disclosure, 56 Am. J. Orthopsychiatry 570, 571 (1986) (incest victim does not want either parent to suffer) (hereinafter, "Displacement").  As stated by the National Institute of Justice, one factor that determines the child rape victim's willingness to report the crime is "the closeness of the child's relationship to the offender."  Interviewing Child Victims: Guidelines for Criminal Justice System Personnel, When the Victim TA \s "When the Victim" Is a Child, U.S. Department of Justice, National Institute of Justice at 122 (August 1985) (hereinafter, "When the Victim Is a Child").  According to the NIJ, "[t]he child may well have ambivalent feelings toward the offender or be dependent on him for other needs."  Id. (emphasis added).  The child rape victim's psychology is both poignant and complicated: 

"Patterns of family incest usually take place over a long period of time, from six months to several years.  Incestuous practices are not usually related to single event, but follow a continuum of increased sexual involvement beginning with parental fondling and leading to overt sexual stimulation...  Characteristically, the participation of children in incest is willful, resulting from learned behavior that is motivated by eagerness for acceptance and compliance with parental authority, rather than being a product of violence."

Concer TA \s "Concerned"ned at 93 (quotation omitted).  Indeed, this ambiguity accounts in part for many child victims' dread of face-to-face encounters with their assailants in court.  See  TA \c 4 \s "After Craig" \l "Note, "Note, "Children as Witnesses After Maryland v. Craig," 65 S. Cal. L.R. 1993, 2008-9 (1992) (hereinafter, "After Craig") ("if the defendant is a close relative the child may suffer strong feelings of guilt and ambiguity when faced with the prospect of testifying against that person"), quoting 
 Impact of Court Proceedings, 21 Am. Aca. Child

 Psychiatry 513 (1982)"
Weiss & Berg, Child Victims of Sexual Assault: Impact of Court Proceedings, 21 Am. Aca. Child Psychiatry 513, 516 (1982);
 of Sexual Abuse? 144 Am. J. Psychiatry 476 (1987)"
 Yates, Should Young Children Testify in Cases of Sexual Abuse? 144 Am. J. Psychiatry 476, 478 (1987). 


Accordingly, it is an extremely courageous and difficult act for a child who has been raped by a family member or close family friend to cooperate with law enforcement officials.  These children face a continuing barrage of competing emotions and pressures.  The NIJ has stated:

...children who are abused by a family member are in a "no win" situation.  If they tell no one, the abuse is likely to continue.  On the other hand, if they do tell someone, they are likely to be disbelieved.  Once their cases reach the attention of authorities, these child victims are often pressured ....  They may be blamed for having put Daddy in jail and forcing the family to go on welfare.  Clearly, the pressure on these children to recant or change their stories is quite intense.  Children who withstand the pressure and stick with the story face the continuing hostility of their families throughout, and perhaps beyond, the adjudication process.

When the Victim TA \s "When the Victim" Is a Child, at 16-17.  According to a student author,


Incest victims are generally sensitive to the need of others.... [H]er sensitivity may inhibit her from disrupting the family by disclosing the incest to others.  Indeed, while the victim wants the incest to end, she may simultaneously fear what will happen to everyone involved if she reveals the incest to outsiders.  She may worry about the potential inability of her dependent mother to care for the family without the father's presence in the home, and she may worry about what the loss of contact with her father will mean to her.

Report Incest, 28 U. Mich. J. L.R. at 723, citing Displacement TA \s "Solin" at 521.


Another dynamic of incestuous families is conscious and unconscious denial of the sexual abuse by the innocent spouse (mostly mothers).  Concerned TA \s "Concerned" at 94.  See also Report Incest TA \s "Report Incest" at 715 n.2 ("the mother's submission to [the father] -- both financially and emotionally -- may prevent the mother from recognizing her ability or duty to prevent the continuing abuse of her daughter").
  "Conscious denial is often related to a parent's fear of family disintegration, legal consequences or the reaction of the other spouse."  Concerned TA \s "Concerned" at 94.
   The NIJ has stated:


Even if a child's report is believed by a parent or trusted adult, it may never come to the attention of authorities.  One survey of Boston parents found that, of the 48 families in which a child had been sexually abused, 56 percent of the parents had reported the crime to authorities.  When the nonreporters were asked about their reasons for not reporting, they said that they preferred to handle the situation themselves, and that it was no one else's business.  They felt sorry for the abuser, did not want to get him "into trouble," and simply wanted to forget the incident.  These responses probably reflect the fact that most of the nonreported cases had involved perpetrators within the family.

When the Victim TA \s "When the Victim" is a Child at 4.  


In short, "both victim and mother desire to retain the father in the family...  Some family members even change their testimony in order to preserve the family unit.  As a result, the potential for continuing incestuous abuse exists because the father is protected by the family."  Report Incest TA \s "Report Incest" at 725, citing Displacement TA \s "Solin" and  TA \c 4 \s "Sedelle Katz" \l "Sedelle Katz, Understanding the Rape Victim (1979)"Sedelle Katz, Understanding the Rape Victim at 272 (1979).  The hesitancy of child rape victims and innocent parents to report the crime is particularly troubling because, in probably a majority of cases, they are the two parties in the best position to put a stop to the abuse.


Thus, even without the possibility of a death sentence, child rape victims and their innocent parents are caught in the horns of a dilemma and confront competing emotions and pressures.  The possibility of a death sentence will greatly exacerbate this dilemma.  The inevitable and tragic result will be that even fewer children raped by a family member or a close family friend and even fewer innocent adults who become aware of the abuse will be willing to step forward and report the crime.  Accordingly, La. R.S. 14:42's authorization of capital punishment for child rape is undeniably counterproductive and will not serve any legitimate penal purpose of the State of Louisiana.

PRIVATE 

b.  Authorization of death as a penalty for child rape will greatly intensify the trauma experienced by child rape victims who courageously decide to cooperate with law enforcement, and may further inhibit prosecution of this crime.               tc  \l 2 "
b.  Authorization of death as a penalty for child rape will greatly intensify the trauma experienced by child rape victims who courageously decide to cooperate with law enforcement, and may further inhibit prosecution of this crime.               "

It is by now beyond dispute that child rape victims who courageously decide to cooperate with law enforcement find their encounters with the criminal justice system to be highly traumatic and psychologically damaging.  Indeed, concerns about the psychological well-being of child rape victims as well as their credibility as witnesses have long inhibited the prosecution of child rape.
  Such concerns have also led to a high percentage of child-rape cases being resolved in plea bargains.
  As the NIJ states, "guilty pleas are often preferred in child abuse cases, since the child is saved from testifying at trial."  Id. at 8.


There are a number of reasons why the authorization of capital punishment for child rape will greatly intensify the already-substantial fear, stress and guilt endured by young victims who agree to assist law enforcement.  


First, because defendants charged with capital rape in Louisiana are not permitted to plead guilty absent a plea bargain, the availability of capital punishment will mean that child rape victims will be required to testify in many more cases.  See  TA \c 3 \s "La. C.Cr.P. Art. 557" \l "La. C.Cr.P. Art. 557"La. C.Cr.P. Art. 557.  Experts have concluded that requiring a child rape victim to testify in an adversarial proceeding is highly deleterious to her psychological well-being. When the Victim TA \s "When the Victim" is a Child at 17 (numerous studies have found that child sex victims who participate in judicial proceedings, particularly criminal proceedings, suffer more deleterious effects and psychological harm than child sex victims who do not).  See also 
 on Sexually Abused Children (National Institute of Justice,

 Office of Justice Programs, U.S. Department of Justice,

 April 1994)"
Whitcomb, et al., The Emotional Effects of Testifying on Sexually Abused Children at 4-5 (National Institute of Justice, Office of Justice Programs, U.S. Department of Justice, April 1994) (hereinafter, "Emotional Effects") (while testifying in non-adversarial child protection proceedings may be beneficial to sexually abused children, testifying in adversarial criminal proceedings is clearly detrimental); Understanding TA \s "Sedelle Katz" the Rape Victim (New York: John Wiley and Sons, Inc. 1979), citing Wells, 1961; Reifer, 1958; Gibbens and Prince, 1964; DeFrancis, 1969; Henriques, 1961.


Perhaps the most powerful fear child rape victims have about testifying is confronting their assailants face-to-face in the courtroom.  When the Victim TA \s "When the Victim" is a Child at 17 ("the most frequently mentioned fear [of child rape victims] was facing the defendant"); After Craig TA \s "After Craig", at 2007-8 (1992) ("[c]ommentators have identified as most stressful for the child the initial fear of facing the defendant in court and the resulting anxiety produced by such a confrontation) (quotations omitted).
  Moreover, even when face-to-face encounters can be avoided,
 child rape victims find cross examination frightening and incomprehensible
 and the courtroom atmosphere hostile and intimidating.  See When the Victim TA \s "When the Victim" is a Child at 17-18:


Other characteristics of the criminal justice system that were reported to be disturbing or frightening to children include: cross-examination, the audience, being removed from home, the judge, retaliation or retribution by the defendant, general fear of the unknown, and the jury.... Although cross examination can be anxiety producing for anyone, children do not understand its purpose or why someone is trying to discredit them.  A child is no match for a defense attorney.

  
In After Craig TA \s "After Craig", the student author, after extensively reviewing the social science literature, stated that, in addition to face-to-face confrontation with the defendant, the child rape victim is traumatized by many other factors in her encounter with the criminal justice system:


First, the child's lack of understanding about the legal system as a result of youth or slow development can cause confusion and distress.... Children, especially young children, have problems conceptualizing many aspects of the legal system.


Karen Saywitz has written on children's conceptions of the legal system... Importantly, fear of punishment by authority figures underlies the reasoning process at [an early] age....  Not until about the age of twelve to fourteen did a more accurate sense of the societal role of the legal system emerge.  Furthermore, other commentators have argued that children who are involved in sexual abuse cases are even less knowledgeable about the legal system than their peers.


A misunderstanding of the legal process may make many of the experiences associated with testifying in court more stressful for child witnesses than adults.  For example, the child might not understand the cross-examination process, which attempts to discredit the child's testimony, and the child might feel that he or she has failed....


Apart from not understanding the legal system, children may also be troubled by the physical environment of the courtroom.  The courtroom is a very formal environment and can be intimidating.  The judge towers above everyone else and may have a looming presence.  The judge's black robes may also cause the child to be fearful.  Furthermore, children are usually separated from supportive individuals while on the witness stand, and the language used is formalistic and incomprehensible to them.  Thus, the courtroom environment itself may cause extreme stress to the child...

Id. at 2007-8 (citations omitted).


In addition, given that there are generally more pretrial evidentiary hearings in death-penalty cases and that the trials are bifurcated proceedings often requiring the victim's testimony at both the guilt-innocence phase and the sentencing phase, it is likely that many victims will be required to testify more than once, which has been shown to be highly damaging to their recovery.  See Emotional Effects TA \s "Whitcomb, et al., The Emotional Effects"  at 6 ("[i]n all the studies, children who testified more than once tended not to improve as much as children who testified only once or not at all").


Furthermore, child rape victims find the delays that are an inherent part of the criminal justice system to be highly stressful, and it is axiomatic that death penalty cases generally take longer to bring to trial.  See When the Victim TA \s "When the Victim" is a Child at 17-18 ("Having to repeat their stories so many times was also reported to be difficult and confusing to children.... The problem is exacerbated when the case is prolonged by seemingly endless continuances..."); After Craig at 2007-8 (citations omitted): 


The child may also be harmed by the lengthiness of the entire court process.  Endless waiting accompanied by repeated examinations and questioning prolongs and intensifies the child's emotions.  Not until the drawn-out experience is over will the children be able to put the abuse behind them and pick up the pieces of their lives...


Finally, death penalty cases generally receive greater publicity and media scrutiny, which will only intensify the  fear, stress, and guilt that child rape victims must endure.


In short, death as a penalty for child rape promises to substantially increase the already-severe trauma that child rape victims experience when they courageously agree to cooperate with law enforcement.  Further, one unintended result may well be a net decrease in the prosecution of the crime of child rape.

PRIVATE 
c.  Under the recent amendments to La. R.S. 14:42, child rapists will have every incentive to kill their victims.     tc  \l 2 "c.  Under the recent amendments to La. R.S. 14\:42, child rapists will have every incentive to kill their victims.     "

That the recent amendments to La. R.S. 14:42 will accord less legal protection to child rape victims is demonstrated by the logical flaw of authorizing the death penalty for both child rape and murder during the commission of child rape.  Compare  TA \c 3 \s "La. R.S. 14:30(1)" \l "La. R.S. 14:30(1)"La. R.S. 14:30(1) with R.S. 14:42.  To the extent that child rapists consider their possible punishment prior to or during their offense, authorization of the death penalty for their crime will provide defendants with a greater incentive to kill their victims to avoid detection.  TA \c 4 \s "Bedau" \l "Bedau, The Death Penalty in America (1967)" Bedau, The Death Penalty in America, at 273 (1967) ("the criminal has every reason to kill his victim, since in this way he removes at a stroke the best possible witness against him without appreciably increasing the severity of his punishment if he is caught").


Therefore, authorizing the death penalty for child rape could well increase the number of child rape victims killed by assailants who decide they have everything to gain and nothing to lose by eliminating the chief witness against them.

PRIVATE 
d. The death penalty for child rape is a vestige of an ancient, patriarchal view of girls as the property of their fathers, and must be rejected as rooted in an obsolete and demeaning conception of rape victims as permanently defiled and devalued.                                                tc  \l 2 "d. The death penalty for child rape is a vestige of an ancient, patriarchal view of girls as the property of their fathers, and must be rejected as rooted in an obsolete and demeaning conception of rape victims as permanently defiled and devalued.                                                "

Historically, the rape of women was a crime of property against men.  The victim was seen as permanently devalued property, for which her father or husband was entitled to compensation.  This conception of rape victims has persisted into the 20th Century with a racial dimension, and the only victims who have been viewed as so thoroughly defiled as to warrant this extreme penalty have been white women raped by black men.


Historically, the rape of women was a crime of property against men.  The person legally aggrieved was not the child or wife but her father or husband because their property had been devalued.  For example, under Mosaic law, the rapist's penalty was to pay the bride price to the father and marry the woman.   TA \c 4 \s "Deuteronomy 22:13‑29" \l "Deuteronomy 22:13-29"Deuteronomy 22:13-29.  The theoretical justification for this penalty was that the rape, by "sullying" the father's property, had deprived him of his bride price for which he had to be adequately compensated.  Having paid the requisite sum, the rapist, in turn, received the woman as a "bride."  Under ancient Babylonian law, criminal rape was "the theft of virginity, an embezzlement of [the woman's] fair price on the market."   TA \c 4 \s "Brownmiller" \l "Brownmiller, Against Our Will: Men, Women, and Rape (1975)"Brownmiller, Against Our Will: Men, Women, and Rape at 9 (1975).  Babylonian law punished rapists by death with the notable exception of the father who raped his daughter.  Because he had devalued his own property, he "was merely banished from the walls of the city."  Id. at 19.  Both Babylonian and Hebrew law viewed raped victims as ruined property and, thus, under both "a married woman ... who was victimized by rape was considered culpable, adulterous and irrevocably defiled.  She was stoned to death along with her attacker at the gates of the city."  Id. at 19.  


These ancient concepts continued into Western law.  At common law, the woman victim could spare her attacker from death or blinding and castration by accepting him as her husband; marriage was apparently viewed as compensation for the rape's destruction of her marriage value.  TA \c 4 \s "Rape and Battery Between Husband" \l "Note, " Note, "Rape and Battery Between Husband and Wife," 6 Stan. L. Rev. 719, 724 & n. 26 (1954).  However, a raped woman could not sue her rapist because "no one except those entitled to the services of the female could maintain an action."   TA \c 4 \s "35 Cyc. 1295 (1910)" \l "35 Cyc. 1295 (1910)"35 Cyc. 1295 (1910). 


The connection between rape laws and the view of rape victims as ruined property has continued into the 19th and 20th centuries.  The Georgia Supreme Court stated in 1847 that the rape of a woman, "the citadel of whose character is virtue," meant that "all is gone: her love of justice, sense of character and regard for truth."  TA \c 1 \s "Camp v. State" \l "Camp v. State, 3 Ga. 417 (1847)" Camp v. State, 3 Ga. 417, 422 (1847).  Over one hundred years later, the same court stated that the death penalty for rape was constitutional because it defended "the true value of woman's virtue," and her role as "the mother of the human race, the bedrock of civilization."  TA \c 1 \s "Sims v. Balkcom" \l "Sims v. Balkcom, 220 Ga. 7, 136 S.E.2d 766 (1964)" Sims v. Balkcom, 220 Ga. 7, 11, 136 S.E.2d 766, 769 (1964).  The death penalty for rape "protected the mothers of mankind" from "the forcible sexual invasion of her body, the temple of her soul, thereby soiling for life her purity, the most precious attribute of all mankind."  Id. at 11.


In the 20th century, the use of capital punishment for rape has been reserved almost exclusively for blacks whose victims were white women.  See, e.g.,  TA \c 4 \s "Rape, Racial" \l " Wolfgang, M., Reidel, M., "Wolfgang, M., Reidel, M., "Rape, Racial Discrimination and The Death Penalty, The Rope, The Chair, and the Needle, Capital Punishment in Texas, 1923-1990 (University of Texas, Austin).  This fact apparently reflects the modern view that the only rape victims who are so thoroughly defiled as to mandate this extreme penalty are white women raped by blacks.


The conception of rape as primarily the destruction or devaluation of a man's property sheds light on the quantitatively different treatment that rape victims have long received -- and continue to receive -- as compared to victims of other violent crimes.  While many states, including Louisiana, have recently abolished the special rules that for centuries required corroboration of the victim's testimony, permitted evidence of the woman's prior sexual conduct or reputation for chastity, and/or authorized cautionary jury instructions which impugned the victim's credibility, the criminal justice system continues to have a difficult time believing rape victims.  According to the F.B.I.:


As for all other Crime Index offenses, complaints of forcible rape made to law enforcement agencies are sometimes found to be false or baseless.  In such cases, law enforcement agencies "unfound" the offenses and exclude them from crime counts.  The "unfounded" rate, or percentage of complaints determined through investigation to be false, is higher for forcible rape than for any other Index crime.  In 1992, 8 percent of forcible rape complaints were "unfounded," while the average for all Index crimes was 2 percent.

Uniform Crime Reports at 24, Crime in the U.S. 199 TA \s "Crime in U.S."2.  See also
 United States Department of Justice,

 Bureau of Justice Statistics"
 Sourcebook of Criminal Justice Statistics--1993, United States Department of Justice, Bureau of Justice Statistics at 546 (Table 5.73) (only 56% of defendants charged with rape in 75 largest counties in 1990 were convicted, lower than any other violent crime except assault). 


In sum, the death penalty for the crime of child rape is a vestige of an ancient, patriarchal view of girls as the property of their fathers.  This penalty for this crime must be rejected as rooted in an obsolete and demeaning conception of rape victims as permanently defiled and devalued.

PRIVATE 

CONCLUSIONtc  \l 1 "
CONCLUSION"

For the foregoing reasons, amici respectfully request that this Court declare the recent amendments to La. R.S. 14:42, which authorize the death penalty for child rape, to be unconstitutional.
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    �  See also � TA \c 4 \s "Sexual Abuse" \l "Quinn, K., "�Quinn, K., "False and Unsubstantiated Sexual Abuse Allegations: Clinical Issues" at 145, Assessing Child Maltreatment Reports: The Problem of False Allegations (Robin, M, ed.) (Haworth Press 1991) (hereinafter, "Sexual Abuse") (child sexual abuse is underreported);� TA \c 4 \s "Medical Examiner's" \l "Adams, J., "� Adams, J., "Is It (or Is It Not) Sexual Abuse?  The Medical Examiner's Dilemma" at 130; Assessing Child Maltreatment Reports: The Problem of False Allegations (Robin, M, ed.) (Haworth Press 1991) (hereinafter, "Medical Examiner's Dilemma") ("[t]here is no question that the sexual abuse of children is a widespread phenomenon"); � TA \c 4 \s "New York Times, October 4, 1984, Section" \l "New York Times, October 4, 1984, Section C,


 Page 3, Column 1"�New York Times, October 4, 1984, Section C, Page 3, Column 1 (United States Justice Department announces that "perhaps only 1 to 10 percent of the incidents of child molestation are reported").  In 1985, the National Institute for Justice (NIJ) stated that "[it] is well-known that reported crimes represent only the tip of the iceberg... Moreover, young victims are only half as likely as the total population to report crimes to police."  See � TA \c 4 \s "When the Victim" \l "Interviewing Child Victims: Guidelines for Criminal


 Justice System Personnel, When the Victim Is a Child,


 U.S. Department of Justice, National Institute


 of Justice (August 1985)"�Interviewing Child Victims: Guidelines for Criminal Justice System Personnel, When the Victim Is a Child, U.S. Department of Justice, National Institute of Justice at 2 (August 1985) (hereinafter, "When the Victim Is a Child").  Compare Sexual Assault in Louisiana� TA \s "Sexual Assault in Louisiana"� at 6 ("national estimates have held that anywhere from one in four to one in ten sexual assaults are reported to authorities").


    �  According to one commentator, "[p]rejudice of professionals, including mental health professionals, jurors, judiciary and/or investigators may cause children making credible allegations to not be believed."  Sexual Abuse� TA \s "Sexual Abuse"� at 154.  Moreover, sometimes "triers of fact and attorneys will simply dismiss" a complaint of child sex abuse.  Id.   See also Concerned� TA \s "Concerned"� at 86 (child rape victims are too often "not believed"; many are "punished for saying such terrible things about their parents (or other adults)").


	The mostly unwarranted skepticism of law enforcement personnel continues to be a problem both for child and adult rape victims.  See� TA \c 4 \s " 1994 Sourcebook" \l "Sourcebook of Criminal Justice Statistics--1994,


 United States Department of Justice,


 Bureau of Justice Statistics "� Sourcebook of Criminal Justice Statistics--1994, United States Department of Justice, Bureau of Justice Statistics at 447 (Table 5.16) (hereinafter, "1994 Sourcebook") (in 1990, the last year for which complete figures are available, U.S. attorneys declined to prosecute 38.7 of defendants accused of rape and 49.5% of defendants accused of other sex offenses -- higher than any other violent offenses except kidnaping (45.4%) and threats against the President (50%)).  According to the F.B.I., in 1992 "8 percent of forcible rape complaints were `unfounded,' while the average for all Index crimes was 2 percent."  � TA \c 4 \s "Crime in U.S." \l "Uniform Crime Reports, Crime in the United States 1992,


 Federal Bureau of Investigation,


 U.S. Department of Justice"�Uniform Crime Reports at 24, Crime in the United States 1992, Federal Bureau of Investigation, U.S. Department of Justice (hereinafter, "Crime in U.S. 1992").


    �  A 1991, three-state survey of reported cases of rape of children under the age of 12 found that 20% were raped by their fathers, and that 96% were raped either by family members or family friends.  Child Rape Victims� TA \s "Child Rape Victims"�, 1992 at 2.  A 1991 survey of imprisoned rapists found that they were family members in 70% of the cases, and family friends or acquaintances in another 24% of the cases.  Id. 


    �  Both Concerned� TA \s "Concerned"� and Report Incest� TA \s "Report Incest"� contain descriptions of the dynamics of incestuous families.


    �  Besharov writes of one case in which a mother admitted to authorities that she knew her husband had been having sexual relationship with their four daughters for years, and had fathered a child with one of his daughters, but the mother "had not reported it to the authorities for fear of losing her husband."  Id. at 90 (quotation omitted).


    �  The death penalty for child rape will not serve any legitimate penal purpose of the State of Louisiana for another reason.  According to the available evidence, juries are likely to reject the death penalty except in cases in which children are raped by strangers.  See, e.g., � TA \c 4 \s "Pre�Furman Texas" \l "Hunter, R., et al., "�Hunter, R., et al., "The Death Sentencing of Rapists in Pre-Furman Texas (1942-1971): The Racial Dimension," 20 Am.J.Crim.L. 313, 333-4 (Spring 1993) (study compared pre-Furman Texas rape cases in which the death penalty was imposed with pre-Furman Texas rape cases in which the death penalty was not imposed; "[i]n Texas, rapists who attacked strangers were much more likely to receive capital punishment as a sanction than were rapists who attacked acquaintances").  See also� TA \c 4 \s " Patenoster" \l "Patenoster, Prosecutorial Discretion in Requesting


 the Death Penalty: A Case of Victim-Based Racial


 Discrimination, 18 Law & Soc'y Rev. 437 (1984)"� Patenoster, Prosecutorial Discretion in Requesting the Death Penalty: A Case of Victim-Based Racial Discrimination, 18 Law & Soc'y Rev. 437 (1984); � TA \c 4 \s "Radelet, M., & Pierce, G., Race and Pros" \l "Radelet, M., & Pierce, G., Race and Prosecutorial


 Discretion in Homicide Cases,


 19 Law. & Soc'y Rev. 587 (1985)"�Radelet, M., & Pierce, G., Race and Prosecutorial Discretion in Homicide Cases, 19 Law. & Soc'y Rev. 587 (1985).


	However, child rape by strangers is rare, and increasing the punishment of strangers who rape children cannot be considered a legitimate response to the problem of child sexual abuse.  In June 1994, the Bureau of Justice Statistics ("BJS"), Office of Justice Programs, U.S. Department of Justice, reported for the first time on data pertaining to child rape victims.  Child Rape Victims� TA \s "Child Rape Victims"�, 1992.  According to the BJS, a study of child rape victims in three states (Alabama, North Dakota, and South Carolina) found that only 4 percent were raped by strangers, and another study of imprisoned rapists found that only 6 percent of child victims were raped by strangers.  Id. at 2.  On the other hand, the BJS found that "when the victim was under 12, the likelihood of a family relationship was relatively high."  Id.  According to the three-state survey, a startling 46% of victims under 12 were raped by family members, and 50% were raped by acquaintances or friends (including nonfamily relationships).  Id.  According to the survey of imprisoned rapists, the rapists of victims under age 12 were family members in 70% of the cases and acquaintances or friends in 24% of the cases. Id.


    �  In many child-rape cases, prosecutors offer and offenders (particularly family-member offenders) accept plea bargains to spare the victim the trauma of testifying.  When the Victim� TA \s "When the Victim"� is a Child at 7 (two-thirds of intrafamily sexual abuse cases are settled by guilty plea).


    �   See also� TA \c 1 \s "Craig" \l "Maryland v. Craig, 110 S.Ct. 3157 (1990)"� Maryland v. Craig, 110 S.Ct. 3157, 3167 (1990) ("`[m]any States have determined that a child victim may suffer trauma from exposure to the harsh atmosphere of the typical courtroom...'"), quoting � TA \c 1 \s "Coy" \l "Coy v. Iowa, 108 S.Ct. 2798 (1988)"�Coy v. Iowa, 108 S.Ct. 2798, 2803-2804 (1988) (O'Connor, J., concurring); C� TA \s "Craig"�raig, supra, 110 S.Ct. at 3168 (pointing to "growing body of academic literature documenting the psychological trauma suffered by child abuse victims who must testify in court"), citing, inter alia, � TA \c 4 \s "G. Goodman at al. Emotional Effects of C" \l "G. Goodman at al. Emotional Effects of Criminal


 Court Testimony on Child Sexual Assault Victims,


 Final Report to the National Institute of Justice


 (presented as conference paper at annual convention


 of American Psychological Assn., Aug.1989)"�G. Goodman at al. Emotional Effects of Criminal Court Testimony on Child Sexual Assault Victims, Final Report to the National Institute of Justice (presented as conference paper at annual convention of American Psychological Assn., Aug.1989).


    �  Although � TA \c 3 \s "La. R.S. 15:283" \l "La. R.S. 15:283"�La. R.S. 15:283 allows child rape victims to testify on closed-circuit television outside the presence of the defendant, such testimony is permitted only when the trial court finds both that the child will suffer serious emotional distress if forced to give testimony in open court and that the child cannot otherwise reasonably communicate his or her testimony to the court or jury.  See La. R.S. 15:28� TA \s "La. R.S. 15:283"�3.


    �  The permissible areas of exploration on cross examination in a death penalty case may be broader than in a non-capital case, which also threatens to increase the victim's pain.  For example, it is arguable that � TA \c 3 \s "La. Code of Evidence Article 412" \l "La. Code of Evidence Article 412"�La. Code of Evidence Article 412, the "rape shield law," would not be applicable in a capital sentencing proceeding brought under La. R.S. 14:42.  According to� TA \c 3 \s " Article 905.2" \l "La. Article 905.2"� Article 905.2, "[t]he sentencing hearing shall focus on the circumstances of the offense."  It is at least arguable that whether the victim consented and the victim's past sexual experiences with the defendant and others are relevant to the circumstances of the capital offense.  Consent on the part of the victim also might also be relevant to a non-statutory mitigating circumstance under � TA \c 3 \s "Art. 905.5" \l "La. Art. 905.5"�Art. 905.5 ("Any other relevant mitigating circumstance").  Moreover, this Court has interpreted Art. 905.2 to allow for admission of victim-impact evidence, including evidence of the personal qualities of the victim. � TA \c 1 \s "Bernard" \l "State v. Bernard, 608 So.2d 966 (La. 1992)"� State v. Bernard, 608 So.2d 966, 970 (La. 1992).  However, the Court also stated that such evidence is a "two-edged sword," and "[i]f the prosecutor can introduce evidence of the degree of the victim's social standing or business or professional success, the defense arguably will be obliged to present degrading evidence about the murder victim in the appropriate case in order to show lack of victim worth."  Id. at 971 n.7.  Children should not be allowed to become pawns in a highly adversarial clash between zealous prosecutors seeking to enforce the law to the fullest and equally zealous defense attorneys doing everything in their power to save their clients' lives.





    �.  Still, Louisiana and the rest of the nation has yet to devote sufficient resources and energy to making the plight of child rape victims as painless as possible.  See� TA \c 4 \s "Report Incest" \l "Parents and the State: Joining Forces to Report Incest


 and Support its Victims, 28 U. Mich. J. L.R. 713


 (Spr. 1995)"� Parents and the State: Joining Forces to Report Incest and Support its Victims, 28 U. Mich. J. L.R. 713 (Spr. 1995) (hereinafter, "Report Incest") ("[p]roposed legal and social options to help protect incest victims should focus on mothers of sexually abused children, as well as more comprehensive treatment of abusers").  Indeed, like many states, Louisiana apparently does not even keep statistics on the frequency of child rape.  See � TA \c 4 \s "Child Rape Victims" \l "Bureau of Justice Statistics, Office of Justice Programs,


 U.S. Department of Justice, Child Rape Victims, 1992,


 No. NCJ-147001"�Bureau of Justice Statistics ("BJS"), Office of Justice Programs, U.S. Department of Justice, Child Rape Victims, 1992, No. NCJ-147001 at 1 (as of 1991 Louisiana did not keep statistics on frequency of child rape) (hereinafter, "Child Rape Victims, 1992").  The availability and funding of treatment programs for offenders and sexual assault crisis centers for victims also remain serious problems in this state and across the nation.  See � TA \c 4 \s "Sexual Assault in Louisiana" \l "Sexual Assault in Louisiana: A Report to the State,


 Louisiana Foundation Against Sexual Assault (September 1995)"�Sexual Assault in Louisiana: A Report to the State at 2, Louisiana Foundation Against Sexual Assault (September 1995) (hereinafter "Sexual Assault in Louisiana") ("there is clearly a desperate need for additional staff at each sexual assault center, in addition to the opening of satellite offices in rural parishes and new programs in parishes that currently have no services available").  Indeed, Louisiana remains one of only a few states that does not annually provide state funding for sexual assault crisis centers.


    �.  According to a 1985 statement by the director of the National Institute of Justice, "[m]ore than 90 percent of all child abuse cases do not go forward to prosecution.  In many of these cases, the decision not to proceed is based on concerns about the child's possible performance on the witness stand or the impact of the court process on the child victim's recovery."  Stewart, J., Director, National Institute for Justice, Forward, When the Victim� TA \s "When the Victim"� Is a Child, at i.  See also id. at 6 (in many child sexual abuse cases, the offender is not prosecuted because prosecutors and families choose not to subject the child to the trauma of the criminal justice system)� TA \s "When the Victim"�.


	In many child sex abuse cases, the victim's testimony is critically important because of a lack of physical evidence.  See, e.g., When the Victim� TA \s "When the Victim"� Is a Child at 8 ("[e]specially in sexual abuse cases, the child may be the only source of evidence"); Concerned� TA \s "Concerned"� at 89 ("[t]he child's statements may be the only evidence of suspected sexual abuse...  [I]n cases of sexual abuse, in which there are often not witnesses and only ambiguous physical indicators, the child's statements may be the only real evidence").  The reason that physical evidence is often lacking is that many children wait "a long time--perhaps even years--before revealing the sexual abuse."  Concerned� TA \s "Concerned"� at 90.  See also Medical Examiner's� TA \s "Medical Examiner's"� Dilemma at 131 (doctors can rarely find physical confirmation of child sexual abuse; "even [with] anal and vaginal penetration, there may be no injury to the tissues, and consequently, no physical signs on examination").  See also Concerned� TA \s "Concerned"� at 93.


    �.  Indeed, in 1857, the Louisiana Legislature passed a law mandating death as a penalty for the rape or attempted rape of any white female by a slave.  See � TA \c 3 \s "La. Sess. Acts 1857 p. 230." \l "La. Sess. Acts 1857 p. 230."�La. Sess. Acts 1857 p. 230. 







